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Mynaporo

3ACTOCYBAHHSA CHEKYJISATUBHUX CXEM IIPU ITYBJIITYHUX
JAKYHIBJISAAX TA IPOBJIEMHU TIPUTAT'HEHHA 10
BIAITOBIJAJIBHOCTI

CraTTsl mpHuCBsiu€Ha pO3IJISY NHUTAaHb IPOBEIEHHS Ta OCKAapXKEHHs IMyOIiuyHMX
3aKymiBenb. B crarTi goCHiIKEeHO OCOONMBOCTI 3AiMCHEHHsSI IyOJiYHUX 3aKymliBeNb Ta
NPOaHAaII30BaHO JAEAKI MONokKeHHs 3akoHy Ykpainu «IIpo myOmiuni 3akymiBmi». 3aificHeHHS
3aKyIiBenb nepeadadyae KOHKYpPEHTHUH Bi0Ip yYaCHUKIB Ta YECHOT'O BH3HAUEHHS MEPEMOXKIIS.
KoxHuil y4acHUK, Ha OCHOBI 3MarajJbHOCTI, MOBMHEH 3allpONIOHYBATH HaMKpalll ToBapu 3a
HallHOKuyuMU  [iHaMu. Ha ocHOBI aHamizy 3apyODKHOTO JOCBILy Ta €BpPOMEHCHKOTO
3aKOHO/IABCTBA, aBTOP BHCIIOBIIIOE CBOIO IYMKY CTOCOBHO BHECEHHS 3MiH JI0 ME€XaHI3My BHOOpY
NEPEMOXKIIIB TEHAEPY Ta BHECEHHS 3MiH 10 YMHHOTO 3aKOHOJABCTBA 3 METOIO 3HIDKEHHS
KUJIBKOCTI MOpYIIEHb y cdepi MyOaiuHuX 3aKyMiBelb. B cTaTTi po3risiHyTO JeKiibka MPUKIIAIiB
TUIIOBUX CXE€M O0XO/y 3aKOHY, IO 3arpoXye€ ICHYBaHHIO MPO30pOro MeXaHi3My 3iiCHEeHHs
nyOIIYHUX 3aKyliBedb. ABTOPOM 3p00JIEHO aHaJl3 OCHOBHHUX IPOOJIEM Ta HENOJIKIB CTOCOBHO
OCKap KeHHSI Pe3yJIbTaTiB 3aKyIiBENlb, PO3CIIAyBaHHS, JOKa3yBaHHS 3MOB Ta MPUTATHEHHS [0
BIIMOB1AAJILHOCTI.

Kiro4oBi c/10Ba: aHTMKOHKYPEHTHI Y3TOJKEH1 [ii; €KOHOMIYHAa KOHKYPEHIif;
TOPrH; TEHJIEpPH; KOHKYPCHI MpOLEaypH; MMyOJiYHI 3aKymMiBii, TeHJAEpH1 (I[IHOB1) MPOMO3MIIII;

3aMOBHUK; YYaCHUK TOPTIB.
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HIBBIAKAA T.A.,
KaHJIUJaT IOPUANYECKUX HayK, aCCUCTEHT KadeIpsl X03siiicTBeHHOro npasa HanmonansHOro
IOPUANYECKOTO YHUBEpCUTETa nMeHU SpocinaBa Myzaporo
INPUMEHEHMUE CIIEKYJ/JIATHUBHBIX CXEM ITIPU IYBJINYHBIX 3AKYIIKAX U
MMPOBJIEMBI ITPBJIEYEHHUSA K OTBETCTBEHHOCTH

Cratbs mOCBAIlEHA PACCMOTPEHHUIO BOMPOCOB TMPOBEAEHUS M  00XalOBaHUS
nyONMYHBIX 3aKynok. B craTbe wHccienoBaHbl OCOOCHHOCTH OCYIIECTBIICHHS ITYOJIHMUHBIX
3aKYNOK M MPOAHAJIM3UPOBAHBI HEKOTOpHIE MOJIOKEeHUH 3akoHa YkpauHbl «O myOIMYHBIX
3aKkymnkax». OCyIIecTBICHUS 3aKyIOK MpeayCMaTpUBAeT KOHKYPEHTHBIH OTOOp yYaCTHHKOB U
YECTHOT 0 onpeaeneHus nodenurens. Kaxaplil yyacTHUK, Ha OCHOBE COCTSI3aTeNIbHOCTH, JTOJIKEH
IPEUIOKUTh JIyYIlIMe TOBaphbl MO CaMbIM HU3KMM IleHaM. Ha ocHoBe aHaim3a 3apyOexXHOro
OMbITa U €BPONEWCKOr0 3aKOHOJATENIbCTBA, ABTOP BBICKA3bIBAET CBOE MHEHUE OTHOCUTEIIBHO
BHECEHHUS M3MEHEHUH B MEXaHU3M BbIOOpa moOeauTenell TeHAepa U BHECEHUS W3MEHEHUU B

JeCTByIONIEeEe 3aKOHOAATEIbCTBO C IEJbI0 CHIDKEHHS KOJNMYECTBAa HapyleHuil B cdepe
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nyOJIMYHBIX 3aKyNoK. B craThe paccMOTpEHO HECKOJIBKO NPUMEPOB THIHUYHBIX CXEM 00xoja
3aKOHA, KOTOpBIE HApYyIIAIOT CYLIECTBOBAHHWE IIPO3PAaYHOIO MEXAHU3Ma OCYILECTBICHUS
nyOJIMYHBIX 3aKylMmoK. ABTOPOM CJellaH aHajlu3 OCHOBHBIX MpoOJeM U HEJIOCTaTKOB
OTHOCHUTEJIBHO 00KaJIOBaHUS PE3yJbTATOB 3aKYIOK, PAcCiIeIOBaHUE, TOKA3bIBAHUE 3arOBOPOB U
IIPUBJICYECHUS K OTBETCTBEHHOCTH.

KiroueBble cjI0Ba: aHTUKOHKYPEHTHBIE COIIACOBAHHBIE JIEHCTBUS; IKOHOMUYECKAs
KOHKYPEHLIUS; TOPTU; TEHIEphl; KOHKYPCHBIE MPOLEAYpbI; MyOJUYHBIC 3aKYIKH, TE€HAECPHBIC

(LIeHOBBI€) PEIOKEHHS; 3aKa3UHK; YIaCTHUK TOPTOB.
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University
IMPLEMENTATION OF SPECULATIVE SCHEMES IN PUBLIC
PROCUREMENT AND ISSUES CONCERNING BRINGING TO RESPONSIBILITY

Problem setting. The field of public procurement is the most popular and most
attractive area for speculation and corruption. The list of competitive offences in the Law of
Ukraine “On protection of economic competition” provides liability for such kind of actions as
anti-competitive concerted actions in the form of distortion of the results of tenders, bidding,
auctions, competitions, but a detailed analysis of this offense has not been made both in terms of
scientific research and in terms of legislative support.

Target of research is to analyze the legislation in the field of public procurement
and to identify the main shortcomings of the bidding procedure, appeal against the results of the
bidding conducted in violation of the principles of competition and the mechanism of bringing to
responsibility.

Analysis of recent researches and publications. Researches in the area of
competition law were conducted by such scientists as O. Kashtanov, O. Bakalinska, O. Bezukh,
T. Udalov, S. Valitov, N. Borsuk etc.; A. Olefir, O. Koltik, O. Novitskyy, le. Ocheredko, etc.
paid attention in their work to issues on public procurement, but specifically insufficient
attention to issues concerning bringing to responsibility for the distortion of the results of
tenders, bidding, auctions, competitions was given in legal science terms.

Article’s main body. The article is devoted to the issues concerning conducting of
and appealing against public procurement. Features of public procurement are investigated and
some of the provisions of the Law of Ukraine “On public procurement” are analyzed in the
article. Procurement involves competitive selection of participants and fair determination of the

winner. Each participant, on the basis of competition, has to offer the best products at the lowest



prices. Based on the analysis of foreign experience and European legislation, the author
expresses opinion concerning changes in the mechanism of selection of tender’s winners and
amendments to the current legislation in order to reduce the number of violations in the field of
public procurement.

Conclusions and prospects for the development. 3. orosorreHHs i KOHKPETHOTO
KaHAMJIaTa 13 TAKUX XapaKTEPUCTHUK TOBAPY, SKi MiANAAA0Th JHIIE Ti]] KOHKPETHUI TOBapy.

The article considers several popular schemes of using speculative schemes to
circumvent the principle of competition, which leads to distortion of the results of tenders:1.
foundation of “pseudo companies” to distort the real competition; 2. concealment of real tender
proposals and deliberate use of mistakes in the names of the tender products; 3. announcement in
tender for a specific candidate of such product’s characteristics, which are exclusive to that
particular product or service, even if it is specified as “equivalent”.

Key words: anti-competitive concerted actions; economic competition; bidding;

tenders; competitive procedures; public procurement, tender (price) offers; customer; bidder.



