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HayxkoBa mpansi mpucBsiueHa aHalizy NepeyMOB CTAHOBIICHHS 1HCTHTYTY
JIOTOBIPHOTO PETYIIIOBaHHS KOPIIOPaTHBHUX BiHOCUH B Ykpaiui. [Ipoananizosa-
HO CTAQHOBHIIE IHCTUTYTY KOPIIOPATUBHHX JIOTOBOPIB J0 ioro dopmarizauii Ha
3aKOHOJ/IaBUOMY PiBHI. ABTOPOM JOCIIKEHO CYHOBY IPaKTHKY IIOJO MTHTaHHS
JIMCHOCTI KOPIIOPaTUBHUX JI0TOBOPIB 3a YaCiB BIJIICYTHOCTI HEOOX1IHOTO ITPaBo-
BOTO MIATPYHTS 1X yKJIaJaHHS.

Kuiro4oBi cjioBa: KoprioparuBHi BiJTHOCHHH, JOTOBIPHE PETYIIFOBAHHSI, KOP-
MIOPaTUBHUI JIOTOBIp.

Hayunas paboTa moCBsIeHa aHATU3Y MPEINOCHUIOK CTAHOBICHUS HHCTH-
TyTa JOTOBOPHOIO PEryJUPOBaHUs KOPIIOPAaTUBHBIX OTHOLICHUH B YKpauHe.
HpoaHannsnpOBaHm TMOJIOKCHUC MHCTUTYTAa KOPIIOPATUBHBIX JOTOBOPOB 10 €TI0
(bopmau3anuu Ha 3aKOHOATEILHOM YPOBHE. ABTOPOM HCCIeI0BaHa CyacOHAsS
IIpaKTUKa OTHOCUTEJIILHO BOIIpOCa }leﬁCTBHTeHLHOCTH KOpIIOpaTUBHBIX AOTOBO-
POB BO BpEeMEHA OTCYTCTBHsI HEOOXOAMMOIO MPABOBOTO OCHOBAHUS MX 3aKIIIO-
YCHUI.
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The latest history of corporatization in Ukraine began with the
adoption of the Laws of Ukraine, «On Enterprises in Ukraine», «On
Entrepreneurship», «On Property»in 1991, as well as special ones for the
corporate sector - «On Business Associations» and «On Securities and
stock exchange «. These regulations became the foundation of market
relations, defining the pluralism of ownership, proclaiming its equality,
establishing the legal basis for entrepreneurial and corporate activities in
Ukraine. By the end ofthe 1990s, the practice of applying this legislation has
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revealed the main shortcomings of the corporate system (abusing of rights
of members and powers of the governing bodies, imbalance of interests
between them and among them, etc.) and required new approaches to
regulate both corporate and contractual relations. But despite the growing
array of special legislation and formalization of corporate relations in
an independent sub-sector of law (primarily due to the adoption of the
Commercial and Civil Codes of Ukraine), corporate governance issues,
as one of the most acute in the corporate sector, were the most unsolved.
It actualized the interest of the participants of the companies (primary -
joint-stock companies) to the application of contractual mechanisms for
the regulation of relations on corporate governance. In the absence of a
legal basis for the conclusion of corporate agreements, the founders and
participants of domestic business entities have most often concluded these
agreements within the framework of foreign jurisdictions, considering
disputes in foreign commercial arbitration courts.

Separate attempts to conclude corporate agreements within the
domestic legal system met with negative for the parties judicial practice.
The courts interpreted the corporate law in favor of the imperative of
its provisions and provisions of the charter, which in fact flat out the
legal nature of the corporate agreement. Its conclusion was meaningless,
because such an agreement would essentially duplicate the provisions of
the law or the charter, otherwise it invalidate the agreement.

The contentious case of shareholders of Kyivstar JSC in 2007 is
interesting for our research.The decision of Kyiv Commercial Court of
Appeal invalidate the shareholder agreement of stockholdersin May,
2006 . The said agreement contained an arbitration clause regarding the
settlement of disputes relating to this agreement through arbitration in
accordance with the rules of UNCITRAL in New York, and one of the
shareholders win an argument arising from the terms of a shareholder
agreement in New York State, USA. Pechersk District Court of Kyiv
refused to recognize and enforce the decision of the International
Commercial Arbitration, stating that this decision is not legally valid,
because the agreement was invalidated by the aforementioned decisions
of the Kyiv Commercial Court of Appeal.

The prevalence of the described practice has led to the fact that the
resolution of the Plenum of the Supreme Court of Ukraine «On the practice
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of consideration of corporate disputes by the courts» dated October 24,
2008 Ne 13 and the recommendations of the Presidium of the Supreme
Commercial Court «On the practice of the application of legislation in
considiration cases arising on corporate relations» dated April, 24, 2007
Ne 04-5/14 make impossible to conclude corporate (share) agreements
within the domestic legal system.

The analysis of paragraph 9 of the above-mentioned resolution makes
it possible to highlight key positions regarding the attitude of the time-
lag court practice to the interpretation of certain aspects of the legal
regulation of corporate relations in general and to the institution of a
corporate agreement in particular, among them:

A) Establishing the monopoly of imperative regulation of corporate
relations exclusively by laws and other regulatory legal acts of Ukraine.
Such relations arising from the activities of joint-stock companies registered
in Ukraine, relations between the company and shareholders concerning
with its activities, as well as issues of corporate governance. The relations
between the founders (participants) of the economic partnership regarding
the formation of its bodies, the definition of their competence, the procedure
for convening a general meeting and the definition of the procedure for
decision-making at meetings should be regulated by the provisions of the
Civil Code and the Law of Ukraine «On Business Associations». Failure to
comply with the mandatory regulations of these acts, in the opinion of the
Supreme Court of Ukraine, violated public order.

Without going into a detailed study of the category of «public order»,
we should note that the diversity of doctrinal definitions and the lack
of a legislative definition of this concept causes ambiguity in its use in
legal circles, undermining the effectiveness of the use of this principle. In
particular, in accordance with the provisions of Art. 34 of the Law «On
International Commercial Arbitration» violations of the public order of
Ukraine is the ground for the court to annul the decision of a foreign court.
The use of the concept of «public order», which is not legally defined, has
always been the basis for its speculative application in the context of non-
recognition of decisions of foreign courts.

Similarly to the recognition of the transaction as invalid in accordance
with Art. 228 of the Civil Code of Ukraine, according to the provision
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such a transaction violates public order. The latter should be understood
as a transaction aimed at: (a) violating the constitutional rights and
freedoms of man and citizen, (b) destruction, damage to property of a
natural or legal person, state, Autonomous Republic of Crimea, territorial
community.

The interpretation of the use of this article is contained in paragraph
18 of the Resolution of the Plenum of the Supreme Court «On the judicial
practice of reviewing civil cases regarding the recognition of invalid
transaction», which states that the act that violate public order should be
understood as infringing on the social, economic and social bases of the
state , in particular: aimed at illegal alienation or illegal possession, use,
disposal of objects of property rights of the Ukrainian people; transactions
concerning the alienation of stolen property; transactions that violate the
legal regime of withdrawn or circumscribed objects of civil law, etc. All
other transactions aimed at violating other objects of law, provided by
other public law, are not violate public order. Establishment of different or
complementary to the statutory rules of formation of the company bodies,
determination of its competence, procedure of convening general meetings
and determination of the order of decision-making at the meeting can not
be considered as violation of public order, because described questions of
corporate management are not inherently part of public order, and so the
use of this category in this context is inconsistent. The above-mentioned
position of the Supreme Court of Ukraine, in our opinion, was unjustified
and did not contribute to the formation of an effective practice of applying
corporate law, but exaggerated the significance of the coercive nature of
certain corporate provisions, giving them a status of imperative. Due to
mentioned position corporate agreements were actually declared invalid,
if they contained provisions different from the CivilCode and the Law
on «On Business Entities» (Art. 215, p. 2 of the Civil Code of Ukraine).
Although it concludied for the specification and detail the provisions
of corporate law and company statute and should have been aimed at
ensuring more effective activities of the latter.

B) Establishment of a monopoly of domestic legislation on the
regulation of corporate relations, which, make it impossible to conclude
corporate agreements within the framework of foreign jurisdictions
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and in the absence of a legal framework for regulating relations with
the conclusion of corporate agreements, makes the conclusion of such
agreements hopeless and meaningless. Thus, in the case of the conclusion
of agreements by foreign shareholders on subordination of theirs
relations, as well as the relations between them and a joint-stock company
concerning the company’s activity, to foreign law, such transaction is
null and void under the Art. 10 of the Law of Ukraine «On International
Private Law» dated of June 23 2005 No. 2709-1V .

C) Establishing a monopoly of domestic court jurisdiction for the
consideration of corporate disputes arising from corporate governance
and related to the activities of economic entities registered in Ukraine.
Parties to such conflicts - members of business entities - irrespective of
the subjectivity of shareholders couldn’t subordinate consideration of
such disputes to international commercial arbitration courts.

Summing up the above-mentioned, we believe that such an approach
to understanding the essence of the institution of a corporate contract
was biased and unjustified. A corporate (share) contract was considered
as a mechanism for circumventing domestic corporate law and a means
of subordinating certain corporate relationships to foreign jurisdictions.
The judicial practice of that time have been recognized its invalidity,
deprived participants of corporate relations of an effective mechanism for
regulating relations on corporate governance.

The first steps towards legalization of a corporate agreement were
made in 2008 with the adoption of the Law on Joint-Stock Companies,
Art. 29 determined that the charter of a joint-stock company may provide
for the possibility of concluding an agreement between shareholders,
under which the latter enters additional obligations, including the
obligation to participate in general meetings, and provides for liability
for non-compliance. But we couldn’t declare the beginning of the
development of the institution of a corporate contract in Ukraine, because
the abovementioned provision was «dead» in practice, because it did
not allow shareholders to exercise their corporate rights, providing for
them only the establishment of additional responsibilities. As for limited
liability companies, the possibility of contractual regulation of corporate
relations between their participants at this stage was not anticipated at all.
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Despite the fact that the realities of corporate governance have long
been indicate the need to update domestic legislation, this issue actualized
in 2017, when the draft Law on Corporate Contracts was adopted on
23.03.2017 and came into force on February 18, 2018.This law, for the
first time in nearly 30 years of domestic corporatization, formalized the
institute of corporate contracts in Ukraine, consolidating and defining: (a)
two types of corporate agreements, depending on the type of companies
in which they are concluded: 1) an agreement on the exercise of the rights
of the participants (founders) of the partnership with limited liability and
2) an agreement between the shareholders of the joint-stock company;
(b) the concept, subject, subjective composition of the specified types of
contracts, as well as individual consequences of its violation, etc .; (c) the
possibility for the shareholders of JSC to issue an irrevocable power of
attorney for corporate rights in order to fulfill or secure the fulfillment of
the obligations of the participants of the LLC / shareholders of the JSC.

On February 6, 2018, the Law «On Companies with Limited and
Additional Liability» No. 2275-VIII was adopted, which became the next
step of improving the legal regulation of corporate relations in limited
liability and additional liability companies. From June, 17, 2018 (the
date of entry into force of the said Law) the provisions of the Law «On
Business Entities», which regulated the procedure for the conclusion of
corporate agreements in limited liability companies, ceased to be in force,
because the rules of the special law on LLC started to regulate this issue.
At present time, the institution of a corporate contract in Ukraine is in the
stage of its formation and requires the development of law enforcement
experience, but obviously the laws adopted in the framework of corporate
reform have formed the minimum ground for the formation of corporate
and judicial practice and actualized the legal research of this institution
of corporate law, updated scientific and practical tasks, among which:
(a) establishing the legal nature of the corporate agreement and its place
in the domestic contractual system; (b) determining the place of the
corporate agreement in the system of regulation of corporate relations;
(c) the legal characterization of a corporate agreement; (d) analysis of the
totality of corporate interests of the parties to the investigated agreement,
establishing their balance for effective management of a business
partnership and others.
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